Good Faith A Vital Component Of The Transaction

April 9, 2006

Dear Dave: I have a question for you. I am a Realtor who represents a buyer. Under paragraph 12 (j) of the MLS Agreement to Purchase, the buyer can have a professional home inspector re-inspect the agreed repairs before closing. In this case the repairs were not right and the seller would not fix the problem. The contract does not say whether this “automatically terminates” the contract. If the contract stated as such, then the earnest money would clearly go back to the buyer under paragraph 13. Should the buyer have his earnest money returned? Is a rescission agreement necessary?

Answer: I am glad you raised such a technical question about a real estate contract because, irrespective of how many revisions and reviews of the standard format are conducted by the industry and its attorneys, there will always be “what ifs?” that are not covered.

Good faith is the vital component of a transaction that makes it fly, not the words of the contract. The words of the contract only become important if the case goes to court and, unless the damage to one party or the other exceeds $50,000, the case will not be worth the legal and emotional cost. Even higher stakes are sometimes not worth the trouble.

So what good is the contract? The contract is to convey the “idea” that when people enter into an agreement it is serious business with legal consequences. However, in my experience, it is difficult to force people to do anything once their mind is set against it, even if it is in writing. 

The earnest money is intended to show that the buyer is ‘earnest’ or ‘sincere’. Real estate transactions work 99% of the time because buyer and seller, and their real estate representatives, are fair minded.

Whilst it would seem ‘fair’ for the buyer’s earnest money to be returned in your story, we don’t know the details. And regarding a rescission agreement, they never were ‘necessary’ in order for a broker to return earnest money; they were simply ‘convenient’. A formal agreement to rescind a contract simply ties up the loose ends and relieves a broker of potential liability.

In one of my past lives, I facilitated the entry into the Australian market of Baskin-Robbins Ice Cream. I spent hours and hours with high rolling lawyers in Sydney working out a contract between Baskin-Robbins and the Dairy in New South Wales licensed to manufacture and distribute the product in Australia. However, the thick, heavily bound document was rarely opened once operations were underway, because the complexities of the transaction exceeded all the “what ifs?” we could think of at the time. Good faith prevailed and, on your next trip to Australia, you can enjoy my favorite, ‘Jamoca’ Almond Fudge, in any one of dozens of locations.

Without good faith, the world stops turning. I recently sought to negotiate a commercial lease in Anchorage, but after attorneys for each side had exchanged several letters, the parties to the lease became frustrated and the transaction was not consummated. A combative, adversarial atmosphere developed in the place where good faith should have stood.

In a real estate transaction, as with all human transaction across the world, you can send in the military or you can send in the diplomatic corps. I personally have always leaned towards talking things over with buyer or seller, or their Realtor, and this usually works if the parties are reasonable.

We, the Realtors, are not the military. Remember to advise your client that, if they so desire, or if the question is strictly legal, they should consult an attorney, preferably before, but even after signing the agreement. Indeed, this advice appears on page 7 of the MLS document. Make sure that all these ideas are understood before having your customer sign an offer.

Dear Dave: We have our home in Juneau listed for sale. Do we have to leave when it is being shown by an agent?

Answer: No, you don’t have to leave your property. However, you should keep in mind that, if you want to sell, you should leave the property for showings. Buyers just don’t feel comfortable looking at the home, checking out closet space, mentally arranging their own furniture, and a host of other things, with you hovering around the space.

If you have security concerns, lock up your valuables. If you have a baby schedule to worry about, limit appointment times for Realtors. At a bare minimum, go for a walk down the street or take the kids to McDonalds. Sellers remaining onsite during showings is a definite negative influence in trying to sell a home.

Dear Dave: We are purchasing a property in Eagle River and the house is in pretty good shape. As we are short of cash, we are thinking of overlooking the home inspection. Are we allowed to do this?

Answer: A home inspection can be waived except if your loan package involves the Alaska Housing Finance Corporation IRRLIB program. If your loan is a straight FHA, VA or Conventional, you cannot be forced to have an inspection.

However, it is most unwise to overlook the opportunity of a professional inspection. For $300 to $350, this is the best investment of all your other expenses. If you’re short of cash, beg, borrow or sacrifice to hire a home inspector. It could save you hundreds, or thousands of dollars down the track.

No matter how ‘pretty good’ the ‘shape’ of the property looks, there can be problems lurking which only a professional can discover. Yes, you can ‘overlook’ an inspection, but would you drive the freeway with your eyes shut?
