Squirrels In The Attic - - And More

May 6, 2007

Dear Dave: My husband and I bought a house approximately 2 years ago with the seller stating in their report that there were no roof leaks or squirrels in the roof. Less than a year after buying the home we noticed that we had squirrels in our attic space, and also that there were roof related water leaks running down the walls that had been painted over. There have also been ice damming problems on the roof and the chimney started to leak where the chimney meets the ceiling. It now appears that there were numerous ceiling patch jobs not addressed on the report. The appraiser stated in his report that the roof at the time was 5 years old, and that he did not inspect the roof due to snow cover. This month we have a roofer tearing this roof off because of ice damming, interior water leaks and squirrels. 

Tearing off the shingles has revealed moisture buildup from the ice dams, roof flashing not installed correctly, as well as damage from squirrels. All of this damage has been there before we bought the house. We would like to know if the previous owners or the inspector are liable for this roof issue, and if the previous owner or inspector are liable. How do we get recourse for the roofing bill? We would appreciate an answer.

Answer: Who is to blame and what you can do are two separate issues. An appraiser, who probably had access to the home inspector’s report, would not be to blame. His job is to assure the bank or lender that there is reasonable value in the property for their lending risk. The appraiser does not work for the buyer.

The home inspector may have done his job poorly. Most inspectors will study the attic space and roof, at least from the inside if it is snow covered on the exterior. I do remember one engineer in this business who was too large to climb through the attic access hatch, and sometimes other inspectors may be a bit lazy. The symptoms you mention would have been apparent to a good home inspector. However, home inspectors limit their liability to the amount you paid for their service, and it is difficult to get past this.

The bad guy here is the seller and, under Alaska Statute, is liable for 3 times your cost of repairs, provided you can demonstrate that his deception was deliberate. Oftentimes, the best solution is to obtain some “conscience money” from the seller by going through your Realtor. The seller, if he hasn’t flown the coop, may also be willing to attend mediation and provide compensation as agreed between the two of you.

The reason I mention these solutions is that legal recourse, through the court, is a long hard road and can be expensive. Your damages are probably less than $10,000 so hiring an attorney is going to eat up much of what you may, or may not, recover.  If you are up for it, you can make a claim at Small Claims Court, represent yourself, and see what the Court decides, but a courtroom is a fluid environment where justice is not always the result.

If your damages are $10,000 to $20,000 it is still marginal for full-blown litigation. Proving how long squirrels lived in an attic and demonstrating that a seller really knew something is not always easy. The seller is technically liable for the triple damages if he willfully failed to disclose something he knew, but single damages (i.e. equal to your repair costs) if he was merely negligent in not disclosing something.

Personally, I would put as much pressure as I could on the seller to give me some money. A letter from an Attorney (costs less than $150) may work. Moral pressure on some home inspectors can also get you some cash back. Other than this, your claim is probably too small to justify litigation. Unless you want to spend more time and energy on “the principle of the thing”, move on and be more cautious next time.

This column does not provide legal advice. An Attorney can give you legal advice. You ask the questions, I’ve been round the block and just give you straight talking opinion. Good luck - - - and ask your next home inspector if he has an Infra Red Camera that measures variances in thermal patterns which would otherwise be invisible. Home inspectors I recommend have one!

Dear Dave: I read one of your articles about investment properties. We are thinking of investing in a 4-plex. When calculating whether the numbers add up for this kind of investment, I have read about the so-called “cap rate”. What is the Cap Rate?

Answer: Since investing in real estate is a business decision it is not surprising that business techniques and terms should be used to decide whether your 4-plex is a good business decision.

All corporations, large and small, need “Capital” to operate – i.e. an initial investment of funds. If you were starting a business with $100,000 capital, you would be very interested to know how much return, or profit, you made on that capital investment.

If you only made $2,000 net operating income a year, after all expenses of running the business, this would be a 2% return on capital. You might as well have put your $100,000 into a CD with none of the effort or pain of starting your business.

The capitalization rate, or cap rate (for short), is the percentage return you receive on your investment in the 4-plex. The cap rate is calculated as a ratio of net income to the purchase price. This is a traditional accounting calculation - that is, income less expenses as related to capital cost. A few years ago, savvy investors would not buy income property with a cap rate less than 10 or 12 percent. However, today, some investors will accept as little as a 5% return.

Why is this? Firstly, in addition to the annual profit being made on the property, there is another silent gain going on – i.e. appreciation in the value of the 4-plex. This silent gain, plus the increasing equity being earned as you pay off the debt, is only income to you when you sell the property. However, this capital gain is real future money, even if not part of current operating income. In other words, there are more financial benefits, some of them future benefits, in owning the 4-plex, other than the immediate year-by-year return on capital.

Besides a “cap rate” analysis, a commercially trained Realtor can also explain to you other methods of evaluating the relative value of buying this 4-plex or an alternative property. Some very experienced investors are far more concerned about “Cash on Cash Return”, irrespective of Cap Rate. Still others use Discounted Cash Flow techniques, or simply the number of years it will take to “get their money back” (Payback Method).

There is some debate among professionals over which of 4 or 5 measuring techniques gives you the best picture. However, the most important thing is to compare your investment choices using a consistent technique that you feel comfortable with. If you use the same measuring technique on several 4-plexes (e.g. cap rate) you will be able to rate their relative value, and to see which property gives you the most bang for the buck.

