Lender Has No Automatic Right To Inspection Report
May 15, 2005

Dear Dave: We thought our deal was done. The buyer had a home inspection, repairs were agreed, so we paid for the appraisal, and that’s when the trouble started.

The home inspection report listed many so-called defects, some of which the buyer agreed were not that serious. Now the appraiser wants more repairs that were noted on the report, even though the buyer doesn’t care about them.

Why should we have to pay out more money for repairs just because the lender is demanding them?

Answer: When a buyer pays for a home inspection report, that document is the confidential property of the buyer. Per the terms of the real estate contract, it is often agreed that this information be shared with the seller. The Lender, and the Appraiser representing the lender, have no automatic right to the inspection report. That is where your trouble started.

In a landmark declaration in the last couple of weeks, the Federal Department of Housing and Urban Development (HUD) finally acknowledged, after years of debate, that “the borrower must be given the option of obtaining a home inspection. However, it is not required that the lender be provided with a copy of the home inspection report for review”.

This statement made by the Home Ownership Center of HUD in Santa Ana, CA. puts to rest the wranglings of the past between Lenders and Realtors over this situation. Whilst the remarks apply specifically to FHA loans, the same argument may be made with respect to VA loans (the other Federal Government program), and has always applied to Conventional loans.

The only loan which you cannot obtain without submitting the inspection report to the lender is an Alaska Housing Program. Although an inspection is only mandated by AHFC when an IRRLIB (Interest Rate Reduction for Low Income Borrowers) program is involved, AHFC will not underwrite any other AHFC program without seeing the home inspection report, if one was in fact done.

The effect of this is as follows:-  If you and your buyer were happy with an agreement on certain repairs, why did you submit the report to the lender? Indeed, the lender sends out an appraiser to inspect and value the home, and appraisers are themselves trained to perform a reasonable evaluation with regard to the condition of the home. The appraiser’s job is to ascertain value for the lender and any other risks of lending, such as health and safety problems.
An appraiser can make a particular repair a condition of the appraisal, and who pays for that repair is negotiable, but why make unnecessary trouble for buyer or seller by handing over what is, after all, a confidential report? The inspection ordered by a buyer is for the buyer’s satisfaction about the property being purchased, and not about the buyer’s financing arrangements.
Astute Realtors, representing buyer or seller, will be sure to modify the standard wording of a real estate agreement to ensure that such confidential reports are only given to the lender by express agreement between the buyer and seller.

Unfortunately, many people fail to appreciate the fact that the contract between the buyer and seller should contain all terms and conditions that properly protect the parties. It is up to the professional Realtor to advise the party represented, be it seller or buyer, of the potential consequences of the agreement to be signed.

Whilst a Realtor cannot practice law (and you may well want to have legal advice on your contract), a Realtor is expected to represent your interests when helping you negotiate the terms of your real estate transaction. The standard MLS Agreement  often does not serve that purpose.
Hi Dave: I read your column about Resale Certificates in last Sunday’s paper, and I have a question of my own. Does a resale certificate include the most recent as-built survey, or does the Homeowners Association require seeing the latest one before issuing the certificate?

Answer: An as-built survey only applies to a single family home. A resale certificate applies to any property involved in a homeowners association where dues exceed $300 per annum.

Mostly, when you talk about a resale certificate, you are involved with a Condominium, that is, a home unit within a commonly owned community of units. In condominium developments there are no as-built surveys, just a plat of the whole development.

However, there are some residential neighborhoods today where Homeowners Associations are operating with dues above $300 per annum. Associations for single family residential neighborhoods often have small dues because the common expenses (e.g. simply maintaining the subdivision common areas) are not that much.

If, in fact, the common interests of the individual homes are managed by an association and rate a resale certificate, then an as-built survey may be required as part of the certificate disclosure. A good example of this is Eaglewood subdivision, in Eagle River, where the association won’t even consider issuing a resale certificate until the seller has submitted a current as-built survey.

Eaglewood Homeowners Association is, however, the exception to the rule. If you are buying a single family home where a resale certificate applies, don’t expect it to include an as-built survey. You need to request the survey from the seller directly as a condition of your offer.

If, on the other hand, you are buying a condominium, there will be no as-built survey because the individual unit was never surveyed separately, but is part of the whole undivided legal entity. You are simply a common interest owner in that entity.
