Offer Contingent On Sale Of Buyer’s Property

May 20, 2007
Dear Dave: Our house has a 4 month listing contract which is about to expire. We have had one offer, a contingent one (89% of asking price) which we have accepted, and the prospective buyers are trying to find a buyer for their property so they can buy our house. I feel that our current agent isn’t in a great position to continue actively marketing our home because she has a vested interest in this contingent offer. That is, although she has represented us as the sellers, there isn’t much motivation for her to keep up her efforts, given that there is a deal on the table that just needs time to consummate. I am not sure she really feels our pain with the house being vacant and the market being slow at this time.

Is it ethical, or even a good idea, to let this contract expire and re-list the house with another Realtor who does not have this vested interest? The current offer says the prospective buyers have 72 hours to make their purchase contract firm if another acceptable offer is presented to us.

Answer: Your question is really about your agent’s motivation, and commitment to you as her customer. Under the Alaska Statutes governing real estate activity we are now called ‘Licensees’ and not ‘Agents’. This terminological burden haunts us all but our obligations to you as a customer, under the Statutes and Regulations, are still serious.

If you hire a Realtor, she must make a good faith and continuous effort to accomplish your real estate goals. This statement is included in the Consumer Pamphlet that you will have received from her prior to listing your property. A Realtor’s obligations following the signing of a ‘Contingent Offer’ are murky, and not addressed specifically by the Regulations.

The issue of a contract contingent on the buyer selling their home is tricky because there are no set rules except those you include, in writing, in the contract. For example, your acceptance of the offer could state that “Seller reserves the right to continue marketing the property through their Listing Licensee and in the MLS”.

The precise terms of accepting a contingent offer should be thoroughly discussed with your real estate licensee before signature. You mention a 72 hour ‘first right of refusal’ provision. It doesn’t have to be 72 hours just because the MLS standard form suggests that. It could be 24 hours, or 53.25 hours, whatever really works. Don’t blindly sign prefabricated forms. What other time constraints on the contingency are there? Your contingent offer can still have a “drop dead” time limit. What are the conditions for the earnest money held?

My concern is that a seller, like yourself, signs an agreement without knowing what is the charted course for the transaction. The plans of your licensee regarding further marketing are a legitimate question and should be explored right there and then before you even sign a contingent offer.

A little known complication involves the MLS database. Once a Realtor places the transaction in a ‘Pending’ status, even as a ‘Pending with Contingency of Buyer’s Sale’, the listing is tainted in the database. That is, all other licensees know that this contingent offer has been accepted and this may discourage further showings of your home by Realtors.

As a seller, you want continued maximum exposure of your property, even after a ‘contingent’ offer is accepted. Your licensee has an obligation to provide this and all other reasonable efforts to help you reach your goal. You may even be wiser not to accept a contingent offer. 

The most important advice I can give you is to ask your real estate licensee lots and lots of questions before signing anything. This includes questions in your interview prior to engaging her services at the beginning. Even now, I recommend communication. You sound hesitant about her commitment, so call her in. You certainly have the right to engage an alternate Realtor at the expiration of your listing agreement, but keep in mind that you could end up with fees owed that exceed your arrangement with your original licensee.

Over half the questions which I receive concerning the real estate process reflect on misunderstandings of the contract. If in any doubt about your contract, you should seek legal advice from an Attorney. However, what most customers want, and deserve, is a wholehearted commitment from their Realtor to truly support their goals and not merely take the shortest route to the commission paycheck.

Dear Dave: I notice that you use the word ‘Realtor’ when referring to real estate licensees. I am a real estate licensee but not a Realtor. Would you please make it clear to our reading public that a Licensee is qualified to act on their behalf, even if not a member of the Association.

Answer: Certainly – A Realtor, by definition, is a real estate licensee who is also a member of the National Association of Realtors. There are those licensees who belong to independent broker firms that choose not to be part of the professional association. Licensees who are not Realtors are equally qualified and lawfully approved by Statute to engage in the practice of real estate. Their reasons for remaining outside the mainstream organization vary but they are, indeed, qualified individuals.

It should be noted that members of the National Association of Realtors are voluntarily subject to standards of practice and ethics for which they may be disciplined by their peers. Local boards of those Realtors, such as the Anchorage Board of Realtors, also provide mediation and other avenues of dispute resolution that are not otherwise available.

Membership of a professional association is a choice, and I can certainly understand independently minded people standing on their qualifications and character in their own right, rather like individuals who refuse to be labeled ‘Republican’ or ‘Democrat’. The terms used to describe a person’s activities are only labels. Even the label ‘licensee’ was only attached at the beginning of 2005. This label replaced the ‘agent’ label. I would encourage the general public to choose their real estate representative based on individual merit rather than any label.

