Real Estate Ownership Includes Air Space
May 22, 2005
Dear Dave: Perhaps you can help us resolve this situation. We recently purchased a multi-family property in Anchorage. There were numerous cottonwoods around the building, which were causing drainage problems on our roof. We had all of them cut down on our property. The neighbor in the adjoining property also has a very large cottonwood whose base is on his property, but it also has a significant amount of branches and growth onto our property, specifically over our tenants’ cars in our parking lot. We asked him if he would trim it back and he responded that he is not responsible for it. Just curious, what is your take?

Answer: When you acquire real estate, you obtain title to the land between certain legal boundaries all the way down to the center of the earth, everything permanently attached to the land (buildings, trees and shrubs), and the air space above that land as far as your eye can see.

This ownership is only affected by federal government rights to mine for uranium in the event of a nuclear war (U.S. Patent), and federal air rights of navigation for aircraft. In fact, some owners of real estate have sold their air rights to developers - e.g. Railroad might sell air space above the tracks for a shopping mall.

Since the branches on your neighbor’s cottonwood are in your air space, and he won’t remove the offending tree, go ahead yourself and cut off the branches in your real estate air space.

Dear Dave: We recently purchased a new home, located in the Eagle Point development, from one of Anchorage’s premier builders. Our reason for selecting this builder was based on reputation, quality and our agent telling us he really cares and stands by his products, caring for any issues in a timely manner. Perhaps our expectations are set to high so could you please outline a typical “warranty repair process?”

Answer: There is no “typical” warranty repair process, except for the one where your get the builder’s cell phone number and keeping pestering him to take care of business in a reasonable manner.

Builders in Eagle Point have their own warranty document, in addition to statutory warranties and legal obligations. Read that paperwork carefully as it was part of your agreement.

Usually, the problem with builders is not that they don’t want to perform their warranty obligations, but they are so busy elsewhere that warranty work drops down the line of urgency.

Certain builders (e.g. Spinnell) have a full time warranty work department, and they are very good at warranty follow-up, but most builders are calling on the same site foremen and sub-contractors who built the home, and they just become ‘swamped’ with details.

Keep asking your Realtor to help, call the Builder’s Realtor, anyone you can think of with authority at the building company. The squeaky wheel does get the oil!  If the repairs are extensive, and letters and telephone calls exhaust you, obtain legal assistance from an attorney specializing in real estate.

Dear Dave: How many choices do we have for a home lender in Anchorage?

Answer: There are around 30 lending institutions  for your home purchase in Anchorage. Some of them are simply banks or credit unions, some are mortgage brokers in the pure sense, and several are simply affiliates of another mortgage company, just using a different name. Some are also partnerships between, say, a credit union and a particular real estate company.

It pays, when obtaining your loan, to find out exactly where the funds for a loan are coming from, and whether the loan will remain in or out of Alaska. Out-of-State loans are notoriously more difficult to deal with.

Dear Dave: I do not speak English very well but am fluent in the Spanish language. How can I find a Realtor who speaks Spanish to help me in purchasing a home?

Answer: You are not alone. There are now many language groups in the American society.

Unfortunately, there is no roster of Realtors in Alaska showing their language capabilities at the present time. Some individual Real Estate offices have the information available on the internet for their particular company.

Your best bet is to have a friend call some of the Real Estate offices in your Alaska location and ask them individually.

Dear Dave: We are selling our home but need to stay in the house a few weeks after closing. Is there a way to do this?

Answer: Just as some buyers need to move into their new home before closing, so some sellers need to stay on after closing.

Your Real Estate licensee can arrange your ongoing occupancy with appropriate documentation, safeguards and security deposit. You should keep in mind that your buyer may not agree to this as they have priorities of their own.

Seller’s occupancy after closing is best negotiated at the time you receive the offer. Otherwise you are obligated to give possession to the buyer at recording of the sale. Liability is the biggest concern when occupancy agreements are arranged. You would be well advised to obtain legal counsel if you have any doubts about the liability involved.

