Out-of-State Lender Had Expensive Sting In Its Tail

June 3, 2007

Dear Dave: I am currently refinancing, to save hundreds of dollars on my monthly payment. Initially, my custom-built home was financed through an out-of-state lender. I am now refinancing locally with Alaska USA but, when I inquired about the payoff on my existing loan, there was an $8,000.00 prepayment penalty.

When I attended closing on my first mortgage I personally refused to sign the ‘Prepayment Penalty Rider’ unless I could notate “Prepayment Penalties are not applicable in the State of Alaska”. After some telephone argument with the lender, the lender’s representative stated on speaker phone, and witnessed by my broker, my wife and the title closing officer, that “the rider was a formality with their closing documents and would not affect me, since Alaska Statutes do not allow prepayment penalties”. Based on this information I reluctantly signed the documents as requested.

The loan was subsequently sold to another lender, with offices in Anchorage, and they insist that the $8,000 penalty must be paid. Can you please address this issue and advise me what to do next?

Answer: I always become nervous when my home buying clients use out-of-state lenders. Out-of-state lenders not only play by different rules, they don’t even know Alaska Statutes. Over and over I see clients misinformed about closing costs, interest rates and the fine print of such loan agreements. Sometimes dazzled by slick television advertisements or the lure of ‘better rates outside’, consumers cannot resist the temptation to follow the scent of the bait, frequently into a trap.

Traditional lending sources in Alaska, making traditional loans, comply with Alaska Statute 45.45.010 Paragraph (g), which states that “Loan contracts and commitments covering 1 to 4-family dwellings may be prepaid without penalty, except federally insured loans that require a prepayment penalty”. (Federally insured loans include VA and FHA, but I have never seen such loans, generated in Alaska, having any penalty for prepayment). If you use one of the dozen or so well known local lenders, no prepayment penalties will apply to your standard FHA, VA or Conventional loan package.

The problem you run into with out-of-state lenders, and some small local lenders, is that there is another law, a Federal Law, the ‘Federal Alternative Mortgage Transaction Parity Act’, which conflicts with Alaska Statutes. The Parity Act, being federal, pre-empts State law and, under its complex provisions, certain types of loan that have a source outside Alaska can include a prepayment penalty. As a matter of interest, the Parity Act would allow some local lenders to penalize for early prepayment, but the recognized names in the local industry pay respect to the Alaska Statute.

You will often see a prepayment penalty attached to loans that are non-conventional (say sub-prime loans for people who would not otherwise qualify), and which come from an out-of-state source, even if through a local finance broker – that is, a 2 or 3 person shop trying to compete with traditional lenders.

It would seem to me that the lender’s representative on the telephone at your closing ill-informed you, and your out-of-state solution had an expensive sting in its tail. The law on this subject is complex, and you may even receive varying counsel from Attorneys. I can refer you to some I know who have researched this issue, and I am sure there may be others. You were obviously injured by a false statement by a lender’s representative, and you may wish to consult an Attorney. Your alternative is to bite the $8,000 bullet.

Thank you for your question. The lesson to others is to only use non-conventional, out-of-state loan sources if you enjoy playing Russian Roulette!

Dear Dave: What is underwriting? Who is the underwriter when applying for a home loan? My loan originator said that the underwriter wouldn’t approve my loan unless I wrote a letter about some personal issue in my life to clarify a credit problem.

Answer: Underwriters, in the home loan business, almost seem like the FBI of the real estate world. They are the final arbiter on your home loan application. The underwriter’s seal of approval means that you can close on your home purchase. However, you will never know their name, or see their face, and their direct telephone number is a jealously guarded secret.

To be fair, the reason for the Underwriter’s hidden identity is that they are supposed to approve or disapprove your loan from a completely neutral standpoint, based only on the paperwork in front of them. Their job is to protect the lender from making an imprudent decision to give you money. This is how the system works and it isn’t changing any time soon.

However, a good loan originator knows what will be needed from you and your application in order to pass the underwriter’s scrutiny. In addition, your loan originator will ‘check in’ with the underwriter if there is some doubtful aspect of your qualification to borrow.

In any event, if you meet an underwriter at a party sometime, or if you find yourself behind one in the grocery story checkout, let me know. I’d like to meet one!

Dear Dave: I am buying a home for $185,000 with Conventional financing, 20% down. The lender says they won’t be conducting a full Appraisal on the property. How do I know if I got a good deal if they don’t do an Appraisal?

Answer: Whether you “got a good deal” is not the Lender’s issue. You made your deal when you negotiated your offer with the Seller. It is not the Lender’s obligation to prove whether you paid the right price for your property. The Lender’s issue is to satisfy themself that their collateral for the loan is protected. If the lender chooses not to perform an appraisal, that is their prerogative. The appraisal is performed for the lender and is the property of the lender.

Had you used FHA or VA financing, other regulations from the Federal Government would come into play. FHA requires an extensive inspection and value analysis by an appraiser and you are entitled to a copy. VA also requires an appraiser’s inspection and analysis and expresses an interest in protecting the veteran by certifying the property and its value. However, the primary purpose of an appraisal, even for FHA and VA, is to protect the parties investing in the loan, not to protect the buyer.

