Bankrupts Can Still Obtain A Home Loan

July 30, 2006

Dear Dave: I would like to know if it is possible for a person with Bankruptcy, Bad Credit and Low Income to be capable of obtaining a loan for a house? What if any are the types of loans available to someone in this predicament and are their any stipulations that I may need to be aware of?  Could you suggest items, statements or things to be aware of when looking into this with mortgage companies? I am not yet capable of applying for a loan but would like the information for when I am able to.

Answer: Startling as it may seem, it is not difficult anymore for a bankrupt person to obtain finance to buy a home. I know of a homebuyer who recently was granted a loan just one day after being declared bankrupt.

You can call almost any recognized lender and ask for an appointment to discuss a “B Paper” loan. You may be required to put forward a larger down payment, and you certainly will be charged a higher interest rate, but it can be done.

The thing to remember about ‘B’ Paper loans is that the terms are credit score driven. That is, your interest rate will have a direct correlation with your credit score. The rate charged can easily be 9 or 10 percent, and may go even higher.

When looking for a ‘B’ Paper loan, consumers should obtain a Good Faith Estimate from several sources to compare down payment, closing costs and interest rate.

Dear Dave: I think your articles are a very useful service to the public but, as a civil engineer with about 30 years experience (mostly in Alaska), I have noticed one subject that you have covered in several articles where you may be inadvertently opening your readers to legal problems. That issue is physical trespass of neighbor’s construction, trees etc. May I expand on some of your comments?

Answer: You certainly may, and here are those comments, compliments of Lance Duncan in Eagle River:- -“You have generally stated, as in the most recent article, that a property owner owns everything up to his property line, including down into the ground and air rights. While in general that is true, there are serious exceptions, plus consequences for just going ahead and cutting the neighbor’s vegetation, etc.

One major exception you have not mentioned is that both underground and overhead utilities generally have easements, and disturbing or damaging them will invoke liability to you. Most States have enacted laws that make this rule apply also to both public utilities that might lie outside a formal recorded easement, and to non-public utilities such as drainage ditches, piping, and culverts that may cross a property boundary. 

A second exception, though probably rightly left out of your discussions, is that most property owners do not own the mineral rights under their property. Your most recent article, discussing the government right to mine uranium (which also extends to any war-critical mineral), ignored this fact and could lead people to think they generally own the mineral rights on their land. Remember the people in the Valley who had rude wakeup calls by Frontier Coalbed Methane Exploration a couple of years ago? The same will likely occur in Anchorage in a few decades or scores of years, as the Oil companies start exploring the East fringes of the Cook Inlet Basin to replace their diminishing reserves, which could lead to oil (or more likely, natural gas) discoveries and production in the Anchorage Bowl and Hillside-edge areas.

A third major exception is that a property owner has the responsibility to not undermine or surcharge the support of structures or the ground on adjacent properties. In other words, you generally cannot do anything that removes support from adjacent land or structures, causes ground movement on the neighboring property, or physically disrupts the adjacent land, such as by landsliding or washout or fill, or by “bulging” of the soil on the neighbor’s property due to surcharging by fill  on your land. This includes actions that immediately remove the lateral support of the adjacent land as well as actions that lead to ongoing subsequent damage, such as due to gradual ground creep or erosion.

Fourthly, as far as overhanging or encroaching vegetation, several times you have stated that you are in your rights to cut encroaching roots or overhanging vegetation. While that is a general rule, there have been a lot of court cases (refer to a property rights attorney for details) that have established that you cannot remove encroaching property without prior formal written notification to the neighbor of the trespass requesting its abatement, and allowing adequate time for him to remedy the trespass himself. Also, even after such notification, courts have held that any action that causes secondary or consequent damage to the neighbor’s property is negligence or worse. For instance, if you cut encroaching roots and the neighbor’s tree falls over, due to loss of support, and damages his house or car, you are liable. Ditto if you cut overhanging branches and the tree dies and falls over, causing damage. The same applies to other actions that might have consequential damages. I have seen cases where a landowner plugged drainage swales, culverts, and septic system pipes crossing onto his property, causing water backup damage to the neighbor’s property, with the “infringed” landowner being held liable for the damage. A very extreme example would be taking a chain saw to the supports of a neighbor’s carport or house that trespass!

In general, I would recommend that your readers see an attorney about issuing a formal notice of trespass and demand for abatement, rather than just diving in and taking direct action themselves. Not only will this protect them legally, it will also increase the likelihood that their homeowner’s insurance company will cover any suit by the neighbor for direct or consequential damages, and also puts the property owner “in the right” in the eyes of the law in case the situation erupts into a neighbor dispute or violence. The latter is a distinct risk that I would consider at least as significant as the physical damage potential, because if a neighbor will not remove trespassing items after a simple neighbor-to-neighbor discussion, then he is likely to strongly object to the landowner taking action, and the whole level of the incident is elevated to a dispute level. In these times, one has to consider the distinct risk of a violent or vengeful retaliation by the neighbor, including everything from a shooting to a long-term vandalism and neighborhood bad-mouthing campaign.” (These comments do not necessarily reflect the opinion of the columnist, but include some valuable advice. Thanks Lance.) 

