Builder Offers Incentive To Use Preferred Lender

August 6, 2006

Dear Dave: I am an Anchorage Realtor, and I’ve been working with buyers who have been referred to me by a loan originator from Alaska USA Mortgage. We have been looking at homes for several months and actually written several contracts which have not resulted in a purchase for one reason or another. The loan originator has been proactive in helping us along the way and has pre-approved the buyers for a loan.

Now they have found a new construction townhome which they wish to purchase. The seller, Hultquist Homes, indicated on the listing that they would pay $5,000 of the buyer’s closing costs if they went through one of their “preferred lenders”, which are all branch offices of Residential Mortgage. I presented the offer for them with a 90% letter from Alaska USA Mortgage as well as a nice letter indicating that this buyer had been a referral from the lender. I was countered with the fact that the seller would not pay the $5,000 towards buyer’s closing costs under these circumstances.

To me there is just something fishy about this tactic. I think it should be the buyer who makes the decision on the lender and not the seller. I do, however, think that the seller can say yea or nay to the lender, but not in a way that they are bribing them with paying closing costs.

I educate buyers every day on the fact that there are predatory lenders out there, even in our town, and they should pre-qualify with more than one if they don’t feel comfortable with whom they have talked to and the rates quoted, and to do a little comparison. This deal just seems unethical to me.

Answer: As a Realtor, and as a homebuyer, this practice may feel unfair, but there is nothing unlawful about a seller offering this kind of incentive. Hultquist is not the only builder in town offering assistance with closing costs if you use a “preferred lender”. In the Lower 48, the practice has been common for several years.

It may help if you understand how it started. Builders who have a tight profit margin based on volume of units sold become frustrated at having to deal with so many different lenders, in and out of State, with different rules and different closing costs. Indeed, quite a few of those loans didn’t close, and the builder was left with a home to sell all over again.
The alternative for builders was to attempt to direct traffic to one local lender whom they knew personally. It is not unlawful for any seller, be it builder or an individual, to reject an offer based on who is the lender. The choice of financing type (FHA, VA or Conventional) and financing source (In or out of State) can have a serious impact on the outcome for a seller. I myself give serious counsel to my sellers on every detail of an offer to assist them with their response. Remember that an Offer to Purchase is exactly that  –  and a Seller is never obligated to accept an offer, even at full price or above.
So, builders interviewed lenders who might contribute to the builder in exchange for the benefits of receiving more business in loan originations. Since the builder’s offer to help a buyer with closing costs is purely voluntary, the buyer in turn can choose whether to take that benefit and use the cooperative lender, or proceed with some independent financing.

The builder’s offer is an incentive, not a bribe, and the lender you mention is not predatory but highly respected. In the free enterprise system of the American culture, everyone is profit-driven and, so long as the laws of the land are observed, business practice of a creative nature is encouraged by that system.

If it is altruism at issue here, perhaps we should thank builders for exercising leverage over lenders to enable the buyer’s overall costs to be reduced. If this puts Residential Mortgage, in turn, ahead of Alaska USA, maybe the latter should have a chat to the builder and obtain ‘Preferred Lender’ status also. We all feel that life is unfair at times. I hope these comments at least provide some perspective on this seeming injustice.

Dear Dave: I would like to rent our two bedroom house to a young, hard-working couple with three young children born 9 months and 5 minutes apart. I am concerned about the house being child-proof as there is a wood burning stove, deck with height, and a stairwell where they could get hurt. What extent of liability will I have for accidents? They have agreed to child-proof it with my assistance the best we both can. Can you comment on this?

Answer: Since you are aware of potential safety hazards, I suggest you pay $75 or so for a limited inspection of the stove, deck and stairway by an ASHI certified inspector to see if they meet municipal code for safety.

Provided you meet code you have fulfilled your obligations but, like many older houses, your rental property may have other fire and safety hazards and it would be wise for you to correct them all.

Some new building codes, such as the 4 inch requirement for width between handrail balusters, is not enforced against property built before the code but other codes are enforced, such as carbon monoxide detectors, even though your home was probably built before the code. An ASHI certified inspector will check out the entire house for around $250.

You could well be liable for accidents, especially if it can be shown that you were aware of a potential hazard, although your insurance should cover some of the liability. Check with your preferred insurance agent. Specific legal advice should be sought from an Attorney. I am really curious about how the 3 children were born 9 months and 5 minutes apart; sounds like an intriguing story.

