911 Real Estate – Officer Dispatched!

August 7, 2005

Dear Dave: My husband and I bought a house in September of last year. We have not even been in here a year. Our heat has gone out twice and our water heater has flooded our basement twice, with now having to replace the water heater. Is there anything I can do about going back on the homeowners who sold us the house for not disclosing this information to us?

Answer: This is not an uncommon question. Why do things go wrong when they do? Who is to blame? Who should pay? Your question is like a motor vehicle accident. You call 911 and, when the police officer arrives, two different stories are told and he has to decide who is at fault.

Houses, like cars, require maintenance and, even then, parts break! Your home is a system of interconnected parts that contribute to the overall comfort of the occupants. The heat goes out twice and you wonder why? The water heater floods the basement, twice again you say, but I need more details – pressure relief valve, faulty connections, corrosion from age? What did you do when the heat went out the first time?

I feel like you want to ‘get the other guy’, but I’m not sure if a crime was committed! The bottom line is that if you can prove that the previous owner, or their Realtor, absolutely knew of defects in these systems, and withheld the information, you can sue for damages. However, these issues generally fade with the time and energy involved in pursuing the case.

I am sympathetic to your feelings but you will probably be wise to get on with your life. I am also wondering why you didn’t have the heat and hot water systems professionally inspected before your purchase was concluded or, if you did, why the potential problems were not noticed.

I’ve had a few collisions in life myself and generally found that the best approach is to reflect on how the event unfolded, learn a lesson, and make sure it doesn’t happen again. If you want someone to write a ticket on this collision, a thorough investigation is needed and it may cost you and your family more that it’s worth.

Dear Dave: I heard on the radio that the Median Price for a home in the U.S. was $219,000 in June 2005. What does this mean?

Answer: The National Association of Realtors took all the selling prices of homes sold in June (to the best of their knowledge), put them in a row from bottom to top, and picked out the middle one in the list – Bingo – It was $219,000! That is, it was exactly halfway in the list of millions of homes sold.

If there were only 5 homes sold in the U.S. in June at $120,000, $150,000, $219,000, $300,000 and $400,000 – the Median would be $219,000. However, the Average price would be $237,800 (the sum of the prices divided by the number of sales).

Some statisticians like Medians, and some like Averages. All this shows how you can confuse the public by juggling numbers to suit your purpose. A similar cynical argument can be made about words, which can be moved around to convince anyone of any thing at any particular time – but this is just my opinion!

Dear Dave: I have been looking for a home for my family, but I do not qualify for a loan because of personal circumstances. I heard that you can sometimes assume someone else’s mortgage without qualifying. Where can I find a property like this?

Answer: Back in the 1970’s and 1980’s the NQA (non-qualifying assumable) was a hot item. Unfortunately, the NQA is now almost an extinct species.

When a person borrows money for Real Estate, the terms of the loan are specified in the Deed of Trust. One of those conditions is the “Due on Sale” clause, or “Acceleration” clause, which states that whenever the property is sold or transferred the total amount still owed is immediately due and payable.

This clause may go on to specify that the loan can only be assumed with the consent of the lender, thereby making it a QA (qualifying assumable). In this case, you would have to qualify for the loan in order to assume it and, since you don’t qualify for a new loan, it is highly unlikely that you would qualify for the assumption.

It is the absence of the “Due on Sale” clause in a deed of trust which renders the loan “non-qualifying assumable”. That is, if the deed of trust does not require full repayment at the time of sale and no consent for assumption is required, then by inference you could allow another party to take title to the property and simply have them keep making the payments on the mortgage.

If you think about this from the lender’s point of view it is not very wise. Why would a bank go to all the trouble of qualifying you for a loan, only to have you turn over the responsibility of repayment to someone else?

VA loans were NQA until March 1, 1988. FHA loans were NQA until December 15, 1989. It is unlikely you will find a home for sale with an existing loan that old, with a balance owing that makes sense for a seller and buyer to entertain a non-qualifying assumption.

The only other circumstance in which you may find a home with an NQA attached is if the current owner bought the property with Owner Finance from the previous title holder. When an owner provides the finance, a private deed of trust is drawn up and sometimes the “Due on Sale” clause is not included. These situations are also becoming rare because most sellers, or their Realtors, are savvy enough not to allow this loophole in the deed of trust.

Here’s a suggestion – if you don’t qualify for a loan, there are sellers who have little or no debt on their existing property and they will sometimes provide Owner Finance direct to you. The NQA is almost dead, but Owner Finance is still available on certain properties.

