Subterranean And Other Kinds Of Trespassers

October 16, 2005

Dear Dave: A while back you commented in an article that I have the right to trim brush/tree limbs that overhang into my yard. I want to do some grading in my yard for an RV ramp, but am concerned about the roots of a tree in the neighbor’s yard. What is my liability if I do permanent damage to his tree?

Answer: As suggested in my previous article, your Real Estate not only includes the surface area between the lines of your Lot and Block, but also the airspace above, and sub-surface space below.
If your neighbor’s trees intrude into your real estate, above or below ground, they have entered your property, just like a person walking up to your front door.

When people come onto your property, they are only considered liable for trespass once you have advised them that they should leave, or if you have posted a sign. Police will, for example, respond to your unwelcome guests once you have ordered them off your real estate and they fail to leave.

Branches or root systems of a neighbor’s trees can also be considered a trespass. Whilst you might want to consult an attorney for strict legal advice, I would say that your damage to the neighbor’s tree roots during construction of the RV ramp, or any other work on your property, is entirely unfortunate but not your problem.

If the neighbor’s tree suffers due to a trespass into your real estate, it is like your children playing on the railroad tracks. They shouldn’t be there anyway!

In the interest of neighborhood peace, however, I recommend that you inform your neighbor of the proposed construction, and assure him that you will do your best not to harm his tree, but without any guarantees.

Dear Dave: I note your comments in the newspaper about sheds in utility easements. If a structure shows up in an easement, I assume the mortgage company is requiring a letter from the utility companies allowing it to stay, before a buyer can obtain financing.
Answer: If a structure does show up in an easement, the mortgage company requires the buyer to sign a statement of awareness, at closing, that utility companies may damage or destroy it during their lawful access to the easement.

If the structure is significant (e.g. part of the house), the lender will not finance the property without a ‘vacation’ of that piece of easement by the utility company involved. This procedure can take several weeks.
Common sense usually prevails where, say, a construction error poses a small invasion of a utility easement, whether it be a surface, sub-surface or airspace easement (such as a power line), but there is no guarantee that the structure will not have to be moved.
Many properties have sheds erected in easements but, so long as they are not on a permanent foundation, lenders are not particularly concerned, and neither should you be. Whilst the utility company has the right to access the area under your shed, for the most part they will try extremely hard not to inconvenience you, the homeowner.

Indeed fences, for example, are almost always in the way when the utility company comes along, but they will normally take special care, in the interests of public relations, to rebuild any part of the fence which may be damaged during access.

Dear Dave: We live in a condo, where building insurance is included in the dues. We are responsible for insuring only personal items within the unit. The property value of our building has escalated greatly in the past few years. How can we be sure that the association has adequate replacement coverage? Is this automatic by the Insurance Company?

Answer: Every Condo Board of Directors should review insurance matters once per year. Your insurance agent will be more than happy to participate. It is not the ‘value’ that matters, but the replacement cost of the building and, indeed, these costs are escalating rapidly.
If the Association management overlooks this matter, most policies do not receive automatic increases to building replacement coverage. Insurance companies do, however, often cover ‘reimbursement’ up to 20% above the regular insured amount in the event of a total loss.
Your question is a good one and should serve as a reminder to all condo owners to keep the association management on its toes. After all, if there is a fire, and you are under-insured, guess who looses!
Dear Dave: We have just listed our home for sale. What can we do to enhance the property to make it attractive to buyers?

Answer: If you were selling your car what would you do? Clean it, polish it, make minor repairs, and show it in the best light.

Think of your home in the same way. First, clean out junk and all excess trivia. Most homes have just too much “stuff” in them for selling purposes. All those things that made the house “your home” will now distract a buyer. Try to detach yourself emotionally from the property – you’re moving anyway, so pack up most of your things.

Your home is now “on display”. It should have enough furnishings to suggest to buyers that it is spacious and pleasant. However, there should be lots of room for the imagination to redecorate the home in the buyer’s mind, and to place their own furniture, not yours.

Secondly, paint and carpet (if necessary) are the two best investments you can make when selling your home. The increase in price you can obtain is always greater than the cost of these two basic interior items. If the carpet is worn, replace it. If the interior paint is showing wear and tear, repaint it.

The exterior of the home should be addressed in the same manner – “tidy” sells, “untidy” repels. Buyers’ first impressions are gained when they approach the property from the street. If buyers don’t like the feelings they experience driving up to your home, it is unlikely that they will purchase your property.

